threat it offers has receded in the years since the 1994 elections. Other sources of confl ict relate more to competing economic and class divisions and differing economic strategies than they do to the culturally based dichotomies that were expected to dominate modern politics.
In this paper, we ask why and how this is so. Specifi cally, why have levels of hostility among the many racial or ethnic groups composing the South African rainbow nation been relatively low? And how can we explain this largely peaceful transition to democracy? Much of the explanation lies in the nature of the transition, particularly, in its historical context, the timing and length of the process, and the style of leadership in the most signifi cant parties. These factors still have a profound (although perhaps waning) infl uence on South African politics. Indeed, the degree to which the accommodation reached in the transition will survive the changing modes of political interaction is yet to be seen. However, these matters are not the focus of this paper. Here we are concerned primarily with issues of constitutional design. We begin with a brief analysis of the demographic characteristics of modern South Africa and of the historical forces that have shaped these traits. We then turn to the debate about how the many dimensions of difference found in the country should be refl ected and represented within the new constitutional order. Should differences be recognized, emphasized, and institutionalized; or should they be blurred, transcended, and crosscut? In the comparative literature on the management of diversity, this remains one of the most contentious questions. It was also vigorously debated both among South Africans themselves and among outside observers. In particular, we focus on the debate, which has dominated the international literature, between the political scientists Arend Lijphart, the prime advocate of the " consociational " model that envisions a South Africa based on distinct, autonomous groupings, 7 and Donald Horowitz, an advocate of a more integrationist model. 8 Each has had important allies and supporters within South Africa.
Next, we explore the answer that South Africans provided in their fi nal Constitution: namely, a strategy we describe as " recognition, without empowerment. " This approach is consistent with a broader South African attitude. As Anthony Butler puts it, " Black South Africans combine awareness of the artifi ciality of tribal division with pride in the diverse history and culture of African peoples. " 9 We then fast-forward to the present. What is the status of the diverse minorities in South Africa today, what are the current debates, what are the possibilities for the future? " Identity politics, " we conclude, have not disappeared from South Africa, although such politics do not dominate the landscape. 10 This, we argue, is explained by a number of factors: by the views and attitudes of leaders of the liberation struggle, refl ecting the long history of nonracial and inclusive politics; by the demographic fact that there is no single ethnic or linguistic majority in South Africa; by the design of South African institutions, which emphasize inclusion rather than institutionalizing difference; and by the overarching accommodation between black and white South Africans, in which political power unambiguously fl owed to the former, while the latter have largely retained their economic position.
We do not wish to paint too rosy a portrait; ethnic tensions remain present in many forms. Evidence of this includes the continuing (though muchdiminished) tension between the two largest African groups, the Xhosa and the Zulus, and the related concerns of smaller groups that they will be marginalized; the worries by white and colored Afrikaans-speakers and speakers of other languages about the survival and status of their language; the claims by representatives of the colored and Indian communities that they are marginalized in modern South Africa; and a resurgence of claims by " traditional authorities " for a greater role. 11 Relations between the black majority and the white minority also remain fundamental. While now conducted in the language of normal political debate, black resentment at continuing white economic privilege, a parliamentary opposition that speaks largely for the white community, and contentious policy debates over issues such as affi rmative action remain important aspects of South African politics. Despite these areas of contention (inevitable in any society as diverse as South Africa), this paper will focus on the by-and-large peaceful transition and consolidation of democracy in South Africa. 
Mapping diversity in South Africa
By almost any measure, South Africa is a remarkably diverse society. But how these diversities are defi ned and measured and how they are played out in the political process is itself a contentious issue.
First, the national census, Statistics South Africa, classifi es the population by racial group. 13 Here the image is of a society dominated by one racial group -" Africans " -who make up 79.4 percent of the total. " Whites, " a category that includes both Afrikaans and English speakers and a number of other citizens of " European " descent, make up 9.3 percent. Slightly less numerous is the " coloured " group at 8.8 percent. People of Indian and Asian descent make up just 2.5 percent of the population.
The apartheid regime, of course, institutionalized the dominance of the white minority in all spheres of life. The liberation struggle, as a result, was largely cast in terms of the black majority's search for equality against white resistance.
15 It is important to recall, however, that a small number of members of the white population was also prominent in the fi ght against apartheid. As we shall see, the central goal in the constitution-making process for the white minority was to ensure a liberal democratic constitution, which would include some important restraints on unlimited majority rule. It was clear, nonetheless, that any plausible version of democratic politics in South Africa would have to refl ect the power of the black (or perhaps the African) majority.
There are some important differences in the racial composition of the South African provinces. In three largely rural provinces -Limpopo, Mpumalanga, and North West -Africans make up over 90 percent of the population. In three 13 14 
Id.
15 Following the usage of many of those opposed to apartheid, " black " here refers to everyone who is not white. others -Free State, Eastern Cape, and KwaZulu-Natal -they range from 80 to 90 percent. In Gauteng, the most populous, urbanized, and industrialized province, almost three-quarters of the population is African while others represent just over a quarter of the population. In two provinces -the large Western Cape that includes Cape Town and the huge but sparsely populated and more rural Northern Cape -the colored population constitutes the majority. This is changing in the Western Cape as Africans from the Eastern Cape and other parts of the country migrate into the province.
The second dimension of difference in South Africa is refl ected in its linguistic diversity, though language is also -in some ways -a surrogate for ethnic identifi cation within the larger " African " group. While Africans constitute a clear national majority, there is no such single-group dominance with respect to language. IsiZulu is the most widely spoken home language (23.8 percent), followed closely by isiXhosa. Afrikaans, spoken both by many whites and much of the colored population, ranks third, followed by English. Other languagessiSwati, Tshivenda, and isiNdebele, as well as others -are the home languages spoken by far fewer people. 17 Again, language use varies across regions and provinces. In the Eastern Cape, for example, more than 80 percent speak isiXhosa, followed by Afrikaans. In KwaZulu-Natal, more than 80 percent speak isiZulu as their home language. Afrikaans is the majority language in the Western Cape and Northern Cape. In Free State, Limpopo, and North West, minority languages such as 16 17 It should be noted that most South Africans speak at least two and usually three or four languages. Moreover, for all that Afrikaans was in many ways a language identifi ed with the white apartheid government, it is spoken as a second or third language by many Africans. Sesotho, Setswana, and Sepedi predominate. In cosmopolitan Gauteng, no single language commands a majority.
Racial Composition of South African Provinces
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These data suggest that there was a rich potential for the emergence of a politics of language, tied closely to ethnic identity, in the new South Africa. This was especially the case in light of the apartheid regime's strategy of highlighting linguistic, ethnic, and tribal differences in order to frustrate African unity. The most dramatic instance of this strategy was the creation of the bantustans, or homelands, designed to contain designated ethnic groups in ethnically homogeneous regions, using language to determine ethnicity.
Ten of these homelands were created in South Africa. 20 All were essentially puppet regimes, despite a number having some nominal independence. Building on the homeland (or reserve) structure of the past, the National Party government's fi rst move in this regard, after its election in 1948, was the introduction of the Bantu Authorities Act in 1951. 21 The system was developed further in the 1959 Bantu Self-Government Act, 22 fl ags in celebration of the inauguration of their presidents. 24 A major task for the transformed South African regime was the reintegration of these areas into the country, including their incorporation into the nine new provinces, which, unlike the bantustans, were not designed as ethnic enclaves. There was resistance from some bantustan elites; but a more important consequence proved to be the lasting legacy of corruption and poor administration that has plagued several provincial governments. Building on British colonial practice, the old regime had supported and placed on salary many so-called traditional leaders, relying on ethnic and linguistic identities and hierarchical and elitist attitudes toward authority and government that were -and remain -in sharp contrast to the modern aspirations and design of the new Constitution.
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Ethnicity and language are not the only, or the most important, divisions in contemporary South Africa. Class and economic divisions, closely aligned with race historically, have long run through South African life. Trade unions, represented by the Congress of South African Trade Unions (COSATU), and the Communist Party of South Africa (SACP) were important elements of the liberation struggle's coalition, in alliance with the ANC. Not surprisingly, a major element of the apartheid strategy was to protect the privileges of the white working class against black competition. Class, as we shall see, remains important in South Africa. Moreover, while class is still largely determined by race, the emergence of a new black middle class, partly as a result of specifi c government policies, has introduced an element of class politics into the life of the majority as well. 26 Economic inequality has grown rather than diminished since the end of apartheid.
The colored population centered in the Western Cape and the Northern Cape is another dimension of difference with political consequences. Historically, the old regime accorded some limited recognition and privileges to this community, creating a political separation between the colored community and the majority African population. Today, many members of the colored community feel excluded from the new regime. They argue that the colored minority is not accommodated by either of the dominant political parties in the new South Africa, which may be viewed as having their roots, on the one hand, in the liberation struggle (ANC) or, on the other, in the race politics of apartheid (Democratic Alliance or DA). In neither of these is the colored population at home or at ease. 27 Indeed, empirical evidence from Afrobarometer confi rms that the colored community does not feel fully included in the ANC.
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Politics in the Western Cape province and in the city of Cape Town are now a closely fought battle, seesawing between the largely African ANC and the DA, which is supported by signifi cant segments of the colored population as well as the traditional white elite.
The much smaller Indian community, based chiefl y in the eThekwini (Durban) area of KwaZulu-Natal, provided a disproportionate share of leadership in the liberation struggle. But, for reasons similar to those regarding the colored population, the Indian community also faces marginalization in the new South Africa. Survey data shows that the Indian population does not identify fully with either the majority ANC or the DA. 29 Finally, gender remains a deep fault line within South African society. In traditional African societies, as elsewhere in the world, patriarchies prevail and women are subordinated despite their enormous contributions to both economic and social life. The 1996 South African Constitution places considerable weight on gender equality and a nonsexist society. However, inequality and the sexual exploitation of women remain a profound problem, not easily addressed by constitutional norms or policy pronouncements. Although there has been much progress in making major South African institutions more representative of the ethnic makeup the country, there has been much less progress in making them more representative in terms of gender. For example, in 1994, at the start of the transition, there were only three black male and two white female judges in South Africa. By 2005, there were 82 Africans, colored, and Indians on the bench (41.4 percent) while 108 judges were white. By contrast, there were twenty-eight women -less than 15 percent. 
Designs for a new South Africa
Given these diverse elements, and the divisive and exploitative history that gave rise to them, a fundamental question confronted South Africans as they began the democratic transition. What sort of constitutional order would facilitate reconciliation, mitigate confl ict, embrace democracy, human rights, and the rule of law, and so provide South Africans with a framework for governance enabling a new government to meet the immense developmental challenges ahead?
In the late 1980s, as the apartheid government began to experience more pressure both from within and from the international community, it became apparent that a move to democracy was not only possible in South Africa but inevitable. The central question for scholars and policy makers was, therefore, not whether South Africans would or should adopt democratic institutions but, rather, what sort of democratic institutions were most likely to secure stable and legitimate government in South Africa. The common assumption uniting all those involved in the debate was that the design of new South African political institutions would be a key factor affecting the potential for peace and stability. In short, institutions and political engineering mattered. However, beyond this common assumption, policy makers and scholars diverged quite signifi cantly in their convictions regarding which democratic institutions would be best suited for the new order. The ANC was deeply committed to a nonracial system in which ethnicity had no relevance. 31 advanced arguments for power-sharing models. Even within the majoritarian and power-sharing camps, a great deal of variation existed as to the specifi c institutional designs that would create a lasting and democratic peace. The root of these divergent prescriptions was not a simple disagreement over the benefi ts of different confl ict-regulating mechanisms. Instead, the debate concerning which democratic institutions were best suited to South Africa refl ected a more fundamental clash in beliefs about the nature of ethnicity in the country, specifi cally, and the fl uidity and malleability of ethnic identity, more generally. 39 There was great disagreement among scholars about the salience of ethnic identity in South Africa, and there were many different predictions about how ethnic identifi cations might change with the ending of apartheid. Each of the perspectives on ethnicity in South Africa was intimately connected to a belief about the nature of ethnic identity more broadly, with some scholars holding primordial perceptions of ethnicity and others believing ethnic identity to be a socially constructed and fl uid phenomenon. The section to follow will outline the various institutional models advanced by scholars and policy makers for the new democratic South Africa and tie each of these models to their theoretical underpinnings regarding ethnicity.
The Lijphart-Horowitz debate
Two of the most prominent foreign observers of the developments in South Africa were political scientists Arend Lijphart and Donald Horowitz -both noted students of other divided societies. Lijphart and Horowitz were in agreement that the fundamental divisions within South African society went well beyond the black-white division upon which the liberation struggle was focused. 40 For Lijphart, " it is wrong to characterize the basic problem in terms of a dichotomous black-white confl ict. Far from being homogeneous communities, the black and white groups are each deeply divided … . " 41 For Horowitz, South Africa " is also characterized by ethnic cleavages within the racial categories. "
Both also predicted that once the scourge of apartheid had been removed, these differences would gain greater prominence. Said Horowitz: " There is a potential for intra-African confl icts to supersede Black-White confl icts. ... "
43 As Lijphart put it: " [E]thnic cleavages are currently muted by the feelings of black solidarity in opposition to white minority rule, but they are bound to re-assert themselves in a situation of universal suffrage and free electoral competition. "
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Lijphart and Horowitz also agreed that, in such a divided society, with an extremely lopsided majority and minority, simple majority rule would not suffi ce. It would result either in civil war, or exclusion of the minorities, or both. Lijphart suggested that " majority rule in plural societies spells majority dictatorship and civil strife. "
45 Horowitz agreed that the political institutions that emerge in divided societies must " counter confl ict and foster inter-group accommodation. " 46 Both argued that there must be some form of power sharing.
But here they diverged. For Lijphart the answer was " consociational democracy. " Given the racial and ethnic differences and the strength of their associated identities, the proper response would be, fi rst, to institutionalize them by way of substantial autonomy for each group, whether by way of federalism or by other means. Second, consociational democracy would promote accommodation among elites through power sharing at the center, with inclusive cabinets, a proportional electoral system that guarantees that all groups have at least some voice in the legislature, proportionality in the allocation of public positions in the public service, the judiciary, and the military, and mutual vetoes for minorities on issues crucial to them. For Horowitz, as well as for other critics, consociationalism would freeze, entrench, and otherwise perpetuate the very divisions it was meant to accommodate. 47 Moreover, it was suspiciously close to the apartheid policy of " separate development, " manifested most egregiously in the bantustans. Horowitz believed that ethnic and racial differences were more fl uid, more of a social construct, than Lijphart was prepared to accept. For Horowitz, these differences would remain salient in a new South Africa, to be sure, but the preferred strategy was an integrationist or centripetal design, one that would create strong incentives for political leaders to build coalitions cutting across racial and ethnic groups. Horowitz's preferred option was to rely heavily on the electoral system. His choice was " vote pooling, " best achieved through single member districts, using a transferable 43 Id . at 70. 44 Id. at 20. 45 LIJPHART , supra note 38, at 19. 46 vote to ensure that each elected member is supported by a majority of constituents. 48 We focus on the Lijphart-Horowitz debate for two reasons: fi rst, because their views -within the South African context -were called on frequently in support of or in opposition to various alternatives; and, second, because the debate between integrationist and consociational strategies -whether to institutionalize differences, or to blur, crosscut, and transcend them -has become one of the central theoretical and practical questions running through the literature on the accommodation and management of difference in modern societies. 49 However, this ethnic/linguistic pluralist perspective was by no means the only lens through which one could analyze the emerging South Africa. Indeed, Horowitz 50 identifi es no fewer than twelve competing sets of images and narratives, themselves overlapping and evolving, and each associated with alternative political goals and constitutional prescriptions.
For example, the ANC's 1955 Freedom Charter embraced an inclusive view, namely, that " South Africa belongs to all who live in it, black and white. "
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Ethnic divisions were real, but they were essentially the creations of apartheid, and once that was abolished then a democracy based on neither race nor ethnicity would be able to emerge. In a free and democratic South Africa, equal rights would be guaranteed for all.
This view contrasted with that of other groups, such as PAC (the Pan Africanist Congress) and AZAPO (the Azanian Peoples Organisation), which propounded a more " Africanist " and majoritarian view. The fi rst task was to abolish colonialism and introduce majority rule. Linguistic and ethnic differences within the African community were again perceived to be socially constructed creations of white domination, with no place in the new South Africa. Simple demographic facts meant that a majority government would be an African government.
The white community itself was divided between the larger and politically more dominant Afrikaner community, and the smaller but, historically, economically more dominant English speakers. They were united in their fear of unfettered majority rule. For some, the preferred option was to create a liberal regime, with strong guarantees of individual rights, a commitment to constitutionalism and the rule of law, and with checks and balances to restrain the majority and to ensure limited government. Others argued for a " two nations " model. At one extreme, this envisioned the creation of an Afrikaner Volkstaat , in which an Afrikaner society would coexist with the African nation. But the model that most appealed to those who supported protection for separate identities was consociationalism. This meant each racially or linguistically defi ned group would have some considerable degree of autonomy and its own sphere of infl uence, the incorporation of all groups into the executive, mutual vetoes on issues critical to each group, and so on. A truly federal South Africa in which groups had some true political autonomy was an important part of such proposals, both to provide checks and balances and to provide political space for the constituent groups. 52 Other, more radical groups argued that such consociational proposals were little more than " a refurbishing of traditional segregationist ideology by emphasizing ' group plurality ' rather than race as a continuing basis for white dominance, and/or were part of a ruling-class strategy for coopting subordinate racial elites within a profoundly conservative, yet ' de-racialised ' and ' powersharing ' framework. "
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All these and many other views contended both within and between the various communities as South Africans began to contemplate the future of a postapartheid South Africa in the 1980s. Of course, these were not abstract theoretical debates. They took place in a context of escalating violence. While the fundamental confl ict was between white and black, some of the worst violence took place within the black community, between the ANC and the Inkatha Freedom Party (IFP), a Zulu nationalist movement 54 The South African transition was a lengthy process. 56 Few believed that it could be achieved peacefully, and, indeed, violence erupted sporadically throughout the process. The transition began with the release of political prisoners, most notably Nelson Mandela, and the unbanning of the ANC and other organizations that opposed apartheid. The negotiators had two fundamental tasks: fi rst, to bring an end to the protracted struggle; second, to develop a constitutional framework for the future democratic governance of South Africa.
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The changed international environment following the end of the Cold War facilitated the process. Each side had considerable bargaining leverage now that the dominant white group realized it could not hold on to power forever, and the majority of Africans realized they could not prevail over white military power. The story of the resulting negotiations has been well told.
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For the whites, it was critical to negotiate a settlement while they still held the reins of power and before democratic elections, which would inevitably spell the end of their political domination and of their ability to shape the new constitution. For the blacks, there could be no legitimate constitution until after elections, and its ratifi cation by a democratically elected parliament. As a result, the constitution-making process proceeded in two stages. First, the parties negotiated an interim constitution (IC) in 1993. 59 Then, the fi rst democratic elections were held, in 1994. Following that, the newly elected upper 55 The complicity of certain members of the South African Defence and lower houses, constituted as a constitutional assembly, had two years in which to negotiate a fi nal constitution. In order to maintain some bargaining power in the fi nal negotiations, the outgoing government succeeded in winning agreement on a set of thirty-four " constitutional principles, " which were appended to the IC. 60 These were to govern the last negotiations. The new Constitutional Court would have to certify the fi nal constitution as being in full compliance with these principles before it could take effect. In the event, once agreement in the constitutional assembly was reached in 1996, the results of its work were duly submitted to the Constitutional Court. The Court found a few sections at odds with the agreed-upon constitutional principles and some fi nal changes were made to the text before it was formally proclaimed South Africa's new Constitution.
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The broad architecture of the Constitution is clear: South Africa is to be " one sovereign democratic state. "
62 It is committed to equality, human rights, nonracialism and nonsexism, constitutionalism and the rule of law, and to free competitive elections. In short, it is a model of modern liberal constitutionalism. The Constitution does not assert unlimited majoritarianism, nor does it envisage the kind of binational state that some whites had argued for. It does explicitly recognize differences ( " united in our diversity " ), 63 but it seeks to build a model in which differences can be refl ected in cultural and social life yet are not to be entrenched and institutionalized in the political process.
Elections, legislatures, and executives
Lijphart and others strongly recommend proportional representation in the electoral systems of divided societies. Proportional representation ensures that even small minorities will be guaranteed representation and a voice in legislatures. By promoting a multiparty system, it creates a strong tendency to form inclusive, broadly representative coalition governments, thus avoiding the potential domination of a single group. (The danger, of course, is that in an ethnically mixed society, it may also engender a large number of narrow, ethnically based parties, making stable government hard to achieve.) South Africa has one of the purest proportional representation systems in the world. The fi rst goal of the system has been achieved. In the fi rst democratic elections of 1994, twenty-seven parties competed, of which seven won 60 Id. sched. 4. 61 Signifi cantly, the Constitutional Court found that provisions relating to the allocation of power to the provinces did not comply with the principles. The principles concerning the devolution of power to provinces had been negotiated, with no little diffi culty, before the 1994 election and Inkatha's participation in the 1994 elections was conditional on their inclusion. seats. 64 The overwhelming majority of votes went to the ANC (252 of 400 seats in the National Assembly), with smaller numbers accruing to the IFP and the largely white and colored National Party (forty-three and eighty-two seats, respectively); the remainder was scattered among four other small parties. 65 In the third general election, in 2004, even more parties competed, of which twelve won at least one seat. But the largest parties achieved even greater control. The ANC held 279 seats with close to 70 percent of the vote; the National Party (NP) 66 had disbanded, and the white opposition was concentrated in the DA; meanwhile, the IFP was left with just twenty-eight seats and 7 percent of the vote. The rest of the parties ' percentages were in the single digits.
Thus, proportional representation has indeed facilitated a multiparty system. It has not encouraged coalition government, but this is chiefl y because of the continued, overwhelming popular support for the ANC, which is still seen as the party of liberation and as a broad-church, umbrella party, with support across all classes and linguistic groups within the black majority. The ANC needs no coalition partners in order to govern. For the same reason, proportional representation has not fostered the instability and division some had feared. 67 However, an important element in the compromise that led to the 1993 interim constitution was a provision for power sharing that would be in place only for the fi rst fi ve years of democracy. It required that the fi rst elected government be a government of national unity (GNU). Any party winning 20 percent of the seats in the National Assembly (distributed on a pure list proportional representation system) would be entitled to appoint a deputy president, 68 and any party with more than 5 percent of Assembly seats would be entitled to representation in the cabinet. 69 As a result, former National Party president F. W. de Klerk became deputy president, and Mangosuthu Buthelezi, leader of the IFP, became one of nine minority party politicians in the cabinet. This was pure Lijphart, as it were, designed to ensure stability by including representatives of the major oppositional forces in the new regime. 70 It had been suggested that shared government meant that members of the outgoing apartheid government would bear some responsibility, as well, for the transformation and thus ensure that the ANC was not held wholly responsible for all the problems that would arise in the face of its reforming agenda. This argument made the interim arrangement a slightly less bitter pill for the ANC to swallow.
The GNU was important as a transitional device. However, it did not endure. The National Party soon withdrew, preferring a more Westminster style of opposition, 71 while the other major opposition party in the new South Africa, the IFP, continued to be represented in the cabinet until 2004.
72 Today, with the fi nal remnants of the NP having joined the ANC, the leading opposition party, the Democratic Alliance (DA), fi lls the traditional role of the opposition. The government in South Africa now follows the Westminster pattern. The difference is that the electoral dominance of the ANC (winning more than twothirds of the vote in the 2004 elections), together with the fact that elections remain in large measure an " ethnic census, " where " voters do not so much register a choice as an identity, " 73 means that alternation in government for the foreseeable future is unlikely. In other settings, the South African system of proportional representation might have resulted in multiparty coalition government. But the enormous popularity of the ANC has forestalled this. 74 In general, then, majority rule has won out over a power-sharing model as the 70 71 The term refers to the British model of parliamentary government, which normally entails a single-party government, responsible to a majority in the House of Commons, and operating by majority rule. Thus the governing party in the Commons faces the " opposition " across the fl oor. Constitutional Principle XI stated that " [t]he diversity of language and culture shall be acknowledged and protected, and conditions for their promotion shall be encouraged. " 77 The primary tools for respecting minority rights are to be found in the provisions set forth in the Bill of Rights, which opens with the statement that it is a " cornerstone " of democracy in South Africa. 78 These rights take two forms: fi rst, and most clearly set out, are the rights of individuals; second, are community or cultural rights. 79 The stage is set in chapter 1, " Founding Provisions, " which includes provisions on " human dignity, " " equality, " and " the advancement of human rights and freedoms " ; " nonracialism and non-sexism " ; and a " common South African citizenship " in which everyone is " equally entitled to [its] rights, privileges and benefi ts. "
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The Bill of Rights, then, spells out comprehensive individual rights to equality before the law, along with a prohibition against unfair discrimination on a wide variety of grounds. There are strong guarantees of freedom of speech, expression, and association, as well as the right to a fair trial and other elements of due process in the legal system. 81 Somewhat less specifi c are the linguistic, community, and cultural rights. These appear in various sections of the Constitution. Chapter 1 lists eleven official languages, provides for support of small indigenous languages, and states that national and provincial governments must each choose at least two official languages for purposes of government. 82 Section 6 requires the state to take " positive measures to elevate the status and enhance the use of these languages, " given their " historically diminished use and status. " 83 The employment of offi cial languages by both the national government and the individual provinces is to take into account " usage, practicality, expense, regional circumstances and the balance of the needs and preferences of the population. "
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This section further says all offi cial languages must " enjoy parity of esteem and must be treated equitably. " 85 A Pan South African Language Board is to promote the offi cial languages, as well as the indigenous Khoi, Nama, and San languages, sign language, and a wide variety of other languages used by South Africans in their personal and religious lives. 86 The Bill of Rights extends these provisions by granting everyone " the right to use the language and to participate in the cultural life of their choice. "
87 But the status of this language right is not precisely the same as that of most other rights. Section 30 specifi es that " no one exercising these rights may do so in a manner inconsistent with any provision of the Bill of Rights. "
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The key language provision, the result of hard bargaining, is probably that which secures the right " to receive education in the offi cial language or languages of [one's] choice. "
89 This clause attempts to straddle the interests of Afrikaners, by expressly permitting " single-medium institutions " 90 (in language clearly referring to Afrikaans-medium schools), and the interests of the ANC, by emphasizing equity and " the need to redress the results of past racially discriminatory laws and practices. "
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Section 15, " Freedom of Religion, " permits religious observance in public institutions, so long as it is " free and voluntary. "
92 Legislation may recognize cultural differences in marriage and family law, but only if such practices are consistent with other constitutional provisions. 93 More broadly, section 31 states that people belonging to specifi c cultural, religious, or linguistic communities have the right to " enjoy their culture, practice their religion, and 83 Id. ch. 1, § 6(2). 84 Id. ch. 1, § 6(3). 85 Id. ch. 1, § 6(4). 86 For a discussion of its work in language promotion and coordination, see http://www.pansalb. org.za . In an attempt to ensure that the cultural and language rights enshrined in the Constitution are actively protected, the Constitution establishes the Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities. 95 It is one of several of the so-called Institutions Supporting Constitutional Democracy set out in chapter 9 of the Constitution. Its mandate is to " promote respect for the rights of cultural, religious and linguistic communities " and to promote peace, tolerance, and unity among them. 96 The commission's powers are limited to monitoring, investigating, researching, educating, lobbying, advising, and reporting on issues relating to communities. It has no regulatory or enforcement powers. The membership of the Commission is to be broadly representative of the main cultural groups and of the gender composition of South Africa. However, legislation creating the commission (known as CRL) was not passed until 2002, and it did not become operational until two years later.
The government's approach to language rights shows equally little sense of urgency. A law drafted in 2000 would go a long way to strengthening broad enjoyment of language rights. The objectives set forth in the draft are " to give effect to the letter and spirit of section 6 of the Constitution; to promote the equitable use of the offi cial languages of South Africa; to enable all South Africans to use the offi cial languages of their choice as a matter of right within the range of contexts specifi ed in this Act with a view to ensuring equal access to government services and programmes, and to knowledge and information; to provide for a regulatory framework to facilitate the effective implementation of the constitutional obligations concerning multilingualism. "
97 Despite receiving cabinet approval, the text has not been introduced into Parliament.
Finally, hidden in the last chapter of the Constitution, in a grab bag of General Provisions, is a section on self-determination. 98 It states: " The right of the South African people as a whole to self-determination, as manifested in this 94 Id. ch.2, § 31(1)(b). 95 Id . ch. 9, § 185 -186. 96 Id. ch. 9, § 185(1)(a). Constitution, does not preclude, within the framework of this right, recognition of the notion of the right of self-determination of any community sharing a common cultural and language heritage, within a territorial entity in the Republic or in any other way, determined by national legislation. " 99 This rather Delphic provision was a response to assertions at the time of constitution making that an Afrikaner homeland or Volkstaat should not be ruled out completely. Today, most regard the section as meaningless, though its revival is not precluded.
Language and language-use issues in South Africa remain contentious and intertwined with issues of race.
100 Despite the constitutional promise that all eleven offi cial languages will be promoted, English is ever more predominant as the lingua franca in most areas of public life. 101 This has provoked, in particular, the Afrikaans speakers, who fear the marginalization of their language and culture.
102 Their concern focuses on the language of education, which was, ironically, the trigger for the sustained resistance in the 1970s and 1980s that spelled the end of apartheid. At that time, the apartheid regime required African schoolchildren to be taught in Afrikaans. Now, traditionally (white) Afrikaans-language institutions are under pressure to accommodate African students ' demands for English-language instruction.
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The new legal regime is relatively conservative, giving the primary and high schools ' governing bodies considerable latitude in determining both language 99 Id. ch. 14 , § 235. 102 The language provisions in the Constitution were challenged before the Constitutional Court in the certifi cation process for a number of reasons including the way in which they treat Afrikaans. The interim constitution stipulated that the status of Afrikaans should not be diminished (section 3). It was argued that the 1996 Constitution contravened this provision. However, as the Court remarked, it was not called upon to gauge the 1996 Constitution against the interim constitution but against the constitutional principles. It added, less convincingly, that, in any event, by retaining Afrikaans as an offi cial language, albeit one of eleven, the 1996 Constitution did not downgrade it. Ex parte Chairperson of the Constitutional Assembly: In re Certifi cation of the Constitution of the Republic of SA, 1996 (4) SA 744 (CC); 1996 (10) BCLR 1253 (CC) para. 212. and admissions policies. 104 However, a handful of high-profi le cases before the High Court 105 suggests that the practice at the provincial level is often less accepting of school autonomy, since provincial politicians and bureaucrats are inclined to impose their own interpretation of schoolchildren's language rights. In the Western Cape province, the court concluded that, because an Afrikaansmedium primary school was implementing a properly established language policy, the provincial government could not compel it to accept English-speaking children and offer them instruction in English.
106 But in the Northern Cape, the court upheld an instruction issued by the provincial government requiring three Afrikaans-medium schools to become dual medium (English/ Afrikaans). 107 In the latter case, the schools argued that the government's instruction should be set aside because it was based on an ulterior motive and issued in bad faith. To support their claims, they cited a speech in which the provincial offi cial responsible for education had lamented the racial exclusivity of certain schools in the Northern Cape, describing them as " lily-white, " and suggesting that their policies were designed to perpetuate racial exclusivity. Again, the question of the schools ' formal language policies was key to the outcome; the court held that, because the schools in question had no such policies in place, it was acceptable for the government to determine a policy, provided that policy had a valid basis. 108 In both cases the schools had capitulated, to some extent, to the government's demands by the time the judgment was rendered. Nonetheless, the question remains whether, as popular pressure grows for the education in English for African children, national policies will pursue that objective more aggressively.
The dominance of English in most areas of public life has had at least one important and benefi cial consequence for linguistic harmony that is usually overlooked. It has meant that, although there is concern that other languages 104 Universities are governed by a separate regime and have considerable autonomy. Nevertheless, tensions are evident. A leading Afrikaans cultural organization, the Federation of Afrikaans Cultural Associations (FAK), tried to insert a conciliatory note into a recent acrimonious debate (concerning the language of instruction at the historically Afrikaans Stellenbosch University) that refl ects the dilemma such universities face when it is argued that the goal should be to accommodate non-Afrikaans-speaking students without eroding the position of Afrikaans as a language of instruction and research. FAK press statement, available at http://www.fak.org.za/artikel_print. php?id=73 . Whether this can be done remains unclear.
minorities to pursue their own development priorities and to counteract the imposition of majority views. Some form of federal system was, possibly, the chief priority for the white community in negotiating the constitutional settlement. Federalist ideas were central to the thirty-four constitutional principles that were negotiated prior to the fi rst democratic elections, and that were to govern the deliberations of the constitutional assembly. With the history of apartheid bantustans in mind, and with an agenda for economic and social development that would require a strong and effective central government, the ANC and its allies were deeply suspicious of federalism. 111 The result in the fi nal Constitution is what might be termed " quasifederalism. " The term federalism itself does not appear. As we have noted, South Africa is to be one, sovereign, democratic state. 112 However, chapter 3 of the Constitution sets out a system of multilevel government, with national, provincial, and local governments constituting " spheres " that are to be " distinctive, interdependent and interrelated. "
113 All three spheres are independently elected. Chapter 3, entitled " Co-operative government, " requires that all three respect each others ' powers and responsibilities and enjoins them to " cooperate with each other in mutual trust and good will. "
114 The national government is accorded broad legislative power to legislate on " any matter " except those contained in a short list of " exclusive " provincial powers. 115 In addition to their limited exclusive powers, the provinces also have the power to legislate on matters contained in a long list of concurrent powers, although the center has broad power to override provincial laws. Even in areas exclusive to the provinces, the central government may legislate when necessary to maintain security, economic unity, or national standards or to prevent a province harming others. This central legislative dominance is buttressed by the concentration of revenue-raising power at the center.
Provincial interests are to be given some protection against complete central dominance through the National Council of the Provinces (NCOP). This is the second chamber of Parliament, modeled broadly on the German Bundesrat and designed to represent provincial interests in the central legislature. Its members include ministers of provincial governments. It can initiate or amend legislation. When it considers national legislation directly affecting the provinces ( " Section 76 legislation " ), each delegation votes as a single bloc on instructions from their provincial legislatures. It requires a supermajority of the National Assembly to overturn its decision. On other matters, NCOP members vote as individuals, and a simple majority of the Assembly can overrule them. Thus the federalist elements of the Constitution clearly envisage provinces as subordinate actors within the multilevel system.
Critically, the provinces were not organized along ethnic lines. Although there was much bargaining over the geographical design of the provincial system, the fi nal boundaries are close to those developed in the 1980s for the purpose of industrialization and development. As we have seen, several provinces have clear linguistic majorities, but there was no attempt to constitute provinces as linguistically or culturally homogeneous, as the consociational model might suggest.
116 Indeed, in a recently contested case involving adjustment of the border between largely Zulu KwaZulu-Natal and largely Xhosa Eastern Cape, language and ethnicity were not an issue. 117 Nevertheless, and despite the wording of the Constitution, the existence of provinces provides at least the potential for the political mobilization and empowerment of minorities. This potential has been fulfi lled, thus far, in only two provinces -KwaZulu-Natal and the Western Cape. 118 There are several reasons for the lack of provincial assertiveness. First is the overwhelming political dominance of the ANC, both nationally and in most provinces. While local and provincial bodies within the ANC have some autonomy -for example, in creating lists of candidates -the national ANC has the strongest voice. Provincial premiers are chosen not through local processes but are appointed by the center. Provincial premiers and legislatures show little tendency to act autonomously or to see themselves as vigorous promoters of provincial interests in competition with the center or with other provinces. Rather, their statements and strategies appear to follow closely not only national legislation but also the political guidelines emanating from the governing party. More recently, this pattern appears to be changing somewhat, as provincial leaders increasingly seek some autonomy, and provincial branches of the ANC chafe at central control. 119 However, since the disputes about the HIV-Aids programs about fi ve years ago, 120 no province has implemented a policy against the wishes of the national ANC government.
Second, most provinces lack the bureaucratic and fi scal capacity to act autonomously. This is more especially the case with many local governments, jurisdictions that were mandated by the Constitution but fi nally established only in 2000. The provincial role is less to enact its own legislation than to act as an administrative unit delivering programs mandated in national legislation and funded by the center. In many provinces, even this has proven very diffi cult to do. 121 Indeed, some South African commentators suggest that it was a mistake -necessitated by the need for political accommodation -to have established the quasifederal system. 122 However, two provinces are arenas for ethnically based political contestation. In the largely Zulu KwaZulu-Natal, the Inkatha Freedom Party has been the vehicle for a Zulu nationalist movement closely tied to traditional forms of leadership. It argued strongly for a robust federalism in the constitutional discussions. 123 The party narrowly won offi ce in the fi rst provincial elections, 
Conclusion
Complaints that the new majority South African government discriminates against its minorities remain a common part of South African political discourse. These include complaints from white people about policies, such as affi rmative action and " Black Economic Empowerment, " that are seen as discriminatory. Representatives of the Indian and colored communities raise very similar concerns and worry that, once marginalized under white rule, they are now no more secure under majority rule. There is also some discussion as to whether the government favors Xhosa interests over others in its appointments.
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But what is most striking is not the intensity of these debates but, rather, the lack of intensity. There is no suggestion that the African majority is riven by internal linguistic and ethnic differences. There is no suggestion of systematic exclusion or repression of minorities by the majority. The debates we have noted are no greater than one might expect in any other society as diverse as South Africa.
Thus, the predictions of Horowitz and others that, once apartheid rule was ended, new ethnic confl icts would polarize the country have proven unfounded. In fact, some observers, notably Anthony Butler, suggest that the very reverse has happened. 128 It is true that South Africa remains a society divided along several fault lines. The division between black and white remains the most profound. Steven Friedman argues that this preoccupation often raises trivial issues (such as membership on sports teams) and makes efforts to address profound issues like HIV-AIDS more diffi cult. 129 As Friedman puts it: " There are issues of race that will continue to divide us … leaders across the spectrum need to rise to the challenge … white leadership needs to stop fueling prejudice and the government needs to realize that defensiveness, denial and insistence 126 LODGE , supra note 31, at 39, 45.
127 " The ANC has performed this function [of controlling racial and ethnic antagonism] with exceptional dedication and success. It has relentlessly promoted non-racialism as an ideology and as a guide to practice. Moreover, it has made ethnicity almost invisible, despite a history of systematic ' balkanization. ' " Butler, supra note 9, at 42. 128 Id. at 38. on control do more to fuel bigotry than to end it. "
130 White minority parties, notably today the DA, are frustrated by their minority status and engage in strident oppositional politics, while the ANC often sees DA criticism as thinly veiled racism. But the basic accommodations made in the transition process have held. Moreover, white economic privilege remains strong and has not been fundamentally threatened by ANC economic policies or by affi rmative action and Black Economic Empowerment. 131 Policies to ensure the redistribution of wealth and of land have been restrained. 132 Despite the enormous disparities in population numbers and the past history of domination, the Truth and Reconciliation Commission that was established in the transition pact emphasized reconciliation over retribution, 133 and the new governing majority has followed this approach.
At the same time, the predicted reemergence of ethnic-linguistic conflict within the black majority has not occurred. This is not to say that such identities have disappeared. South Africans continue to identify themselves far more in terms of race than they do in class-related categories. 134 Nevertheless, the ANC and its governing partners, the South African Communist Party (SACP) and the Congress of South African Trade Unions (COSATU), are today in deep disagreement. Their differences are far more closely linked to economic and social policy -class, broadly conceived -than they are to ethnic, cultural, or religious issues. 135 It is economic issues and the issues relating to the distribution of services and wealth, rather than language and ethnicity, that dominate South African political debate today. 136 This raises the question of why the expected dog did not bark. Is it that those who predicted the rise of ethnocultural tensions were simply wrong -that the supposed deeply suppressed ethnic identities never really existed and were, indeed, mostly a creation of apartheid ideologues? Or were they correct in their worries, but the confl ict has been largely avoided by the minority protections built into the Constitution -by proportional representation, the initial GNU, broad cultural and linguistic rights, and multilevel government? Or does harmony prevail largely because of the restraint exercised by the majority, rooted in its deep ideological commitment to unity, equality, and an open and plural society? Perhaps the explanation is to be found partly in each of these. Or does the divide between white and black, which continues to dominate all politics in South Africa, put all other actual or potential divisions in the shade? If this is the case, then Horowitz's and Lijphart's predictions may prove right in the long run -that ethnic and linguistic confl ict will increase once the fundamental racial divide is closed. But there is little evidence to suggest that this will happen soon.
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In comparative terms, India may prove to be an interesting analogue. It, too, came out of its postcolonial transition with a single dominant party, the Congress Party. Like the ANC, the Congress Party had a broad economic and social nation-building project that required strong national leadership. Like South Africa, India established a quasifederal regime in which state governments were subordinate to the central government. Since then, however, ethnicity and regionalism have become more prominent in Indian politics. 138 State boundaries have been redrawn to coincide more closely with linguistic divisions, and state governments have asserted their authority vis-à-vis the central government. It is not diffi cult to imagine a similar scenario in South Africa in the future.
Relative to other transitional countries in Africa, South Africa had two other comparative advantages. First, it had a strong, well-established private sector and higher levels of overall income. Thus, the state was not the only source of incomes and benefi ts; as a consequence, intergroup competition to control it was not nearly as intense as elsewhere. 139 Second, despite all the perversity of the apartheid era, South Africa did have an established legal system, which was continued into the new democracy.
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The larger comparative question is whether, given a divided society, the most effective strategies for managing potential confl icts lie in integrationist models, which aim for universal equality, prohibitions against discrimination, individual rights, representative institutions, and the like; or in consociational strategies, which emphasize maximum autonomy for each constituent group. There can be no general answer to this question. Given a certain level of group identity and mobilization, integrationist strategies are likely to fail. Some variant of autonomy and consociationalism is required. But, when the subnational identities are weak, consociational models may well have the effect of further inventing, exaggerating, and intensifying ethnic identities, thus fueling divisions that might not have been so prominent otherwise.
The ANC strenuously resisted models that emphasized the autonomy of groups, convinced that such approaches would perpetuate division. Even the government of national unity that was to last only fi ve years was reluctantly conceded. Instead, the Constitution seeks to limit and constrain the institutionalization of difference in the public sphere but gives difference generous recognition in the private sphere. 141 Whether this strategy will continue to be effective, and whether it provides useful lessons for other societies remains an open question. 139 See MICHAEL BRATTON & NICOLAS VAN 141 The constitutional provisions on this subject should also be seen in the context of international obligations to respect ethnic and cultural differences. For instance, in protecting the rights of cultural, religious, and linguistic communities, section 31 of the South African Constitution uses language very close to that of article 27 of the International Covenant on Civil and Political Rights.
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